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B. Policies, Standards, and Laws Considered.

After reviewing the written complaint and conducting investigative interviews, we considered the
following policies and laws in relation to the allegations asserted against the Respondent:

(1) The City of Madison Administrative Procedure Memorandum No. 3-5:
Prohibited Harassment and/or Discrimination Policy (APM 3-5) (attached as
Appendix B).

- Policy APM 3-5 aims to provide all employees with a work environment that is welcoming,
safe, fair, and free of harassment, discrimination, and retaliation. Therefore, all employees
must “treat their colleagues and members of the public in a welcoming, fair, respectful, and
equitable manner.” The following are prohibited behaviors under APM 3-5:

APM 3-5 Resource Guide (attached as Appendix C) defines the following behaviors: 

- Harassment includes “unwelcome severe, pervasive, or persistent conduct that
unreasonably interferes with an employee’s work performance or conduct that is severe
or pervasive enough to create a hostile work environment or conduct that directly affects
an employee’s condition of employment.” APM 3-5 Resource Guide, pg. 2.

This definition encompasses a wide range of behaviors, including actions that may not
be continuous but are significant enough in a single instance (severe) or occur repeatedly
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over time (pervasive or persistent). The key aspect of harassment is its ability to disrupt 
the work environment or employment conditions through its severity or frequency. 

- Hostile Work Environment is defined under APM 3-5 to mean offensive, abusive, or
unwelcomed conduct which is severe or pervasive enough that it alters the conditions of
employment or creates a work environment that a reasonable person would find
offensive, hostile, or intimidating. APM 3-5 Resource Guide, pg. 2.

This definition emphasizes the impact of the conduct on the overall work environment
rather than specific employment conditions. The reasonable person standard is applied
to determine if the behavior would be considered offensive, hostile, or intimidating by
others in a similar situation, ensuring an objective evaluation of the conduct in question.

- Sexual Harassment includes “unwelcome sexual advances, requests for sexual favors,
and other verbal or physical conduct of a sexual nature. Ex: the repeated  of
unsolicited, inappropriate gestures or comments; the display of sexually graphic materials
not necessary for work purposes; preferential treatment or the promise of preferential
treatment in return for submitting to or engaging in sexual conduct; or repeatedly 
someone for a date after having been turned down. Such conduct is considered a
violation of this policy when:

A. Submission to such conduct is made openly or by implication a term or
condition of an individual’s employment; or

B. Submission to or the rejection of such conduct by an individual is used as a
basis for employment decisions affecting that person; or

C. Such conduct is patently offensive and unreasonably interferes with the
individual’s work performance or creates an intimidating, hostile or offensive
work environment.” APM 3-5 Resource Guide, pg. 5-6.

- Under APM 3-5, Prohibited (Unlawful) Harassment is “where enduring the offensive
conduct becomes a condition of continued employment, or the conduct is severe or
pervasive enough to create a work environment that a reasonable person would consider
intimidating, hostile, or abusive and the conduct is motivated, at least in part, by the
employee’s membership in a protected class. Examples include verbal abuse, epithets,
and vulgar or derogatory language, display of offensive cartoons or materials, mimicry,
lewd or offensive gestures and telling of offensive jokes motivated by a person’s
membership in a protected class. The behavior can be any of the three following
subcategories: ‘quid pro quo’ the request for sexual favors in exchange for some other
favorable employment action or in exchange for the promise to refrain from 
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negative employment action, ‘hostile environment’ coworker to coworker behavior 
composed of abusive and degrading conduct directed against a protected class member 
that is sufficient to interfere with their work or create an offensive and hostile work 
environment, and finally, ‘Respondent superior’ which occurs whenever a 
Department/Division Head, manager or supervisor, engages in any act of harassment. 
Harassment becomes a violation of this policy whenever an employee engages in any of 
the activities described above or in any similar behavior based upon a person’s 
membership in a protected class.” APM 3-5 Resource Guide, pg. 3. 

- The key difference between sexual harassment and other forms of harassment or hostile
work environment is its specific focus on sexual nature and the conditions under which
it violates policy. Sexual harassment includes not only the creation of a hostile
environment but also situations where submission to or rejection of sexual conduct
impacts employment decisions.

(i) Applicable Standard of Proof and Criteria

Under APM 3-5, investigators are required to use the reasonable person standard to evaluate 
if a policy violation has occurred. Further, evidence is to be evaluated under the 
preponderance of the evidence standard. APM 3-5 Resource Guide, pg. 13.  

- Preponderance of the Evidence Standard: The legal standard used to determine if a 
policy violation has occurred is the preponderance of the evidence standard. Under the 
preponderance standard, “the burden of proof is met when the Complainant 
demonstrates enough evidence to the investigators that there is a greater than 50%chance 
the policy was violated.” APM 3-5 Resource Guide, pg. 3.

- Reasonable Person Standard: The reasonable person standard is one aspect of criteria 
used to determine whether any type of harassment occurred in a work environment.
“The reasonable person standard aims to avoid the potential for parties to claim they 
suffered workplace discrimination when most people would not find such instances 
offensive if they themselves were the subject of such acts. It is an objective standard with 
consideration given to the context in which the alleged harassment took place and the 
victim’s perspective.” APM 3-5 Resource Guide, pg. 5.

- Basis of Determination: To determine whether an employee violates APM 3-5, 
investigators consider: (1) whether an action relates to a protected class, such as sex and 
physical appearance; and (2) whether a negative behavior or consequence, such as 
harassment or a hostile work environment relates to the protected class(es). APM 3-5 
Resource Guide, pgs. 8-9.
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(ii) Summary of Pertinent APM 3-5 Covered Conduct  
 

In summary, Harassment under APM 3-5 is broad and includes severe, pervasive, or 
persistent conduct that disrupts work performance or employment conditions. Hostile 
Work Environment focuses on conduct that significantly alters the work environment, 

 it offensive or intimidating, as judged by a reasonable person. Sexual Harassment 
specifically pertains to unwelcome sexual behavior that can impact employment conditions 
or create a hostile work environment. 

 
2. Pertinent Wisconsin Employment Laws – Sexual Harassment. 

 
Section 111.36(1) of the Wisconsin Statutes outlines the actions that constitute employment 
discrimination based on sex. These actions include engaging in sexual harassment or  
acquiescence to sexual harassment a term or condition of employment. Furthermore, it prohibits 

 submission to or rejection of sexual harassment the basis for any employment decision 
affecting an employee, except when such a decision is a disciplinary action against the employee 
for engaging in sexual harassment. The statute also considers permitting sexual harassment to 
substantially interfere with an employee’s work performance or to create an intimidating, hostile, 
or offensive work environment as discriminatory. The standard for determining substantial 
interference or the creation of a hostile work environment is whether a reasonable person under 
similar circumstances would find the conduct severe or pervasive enough to interfere 
substantially with work performance or to create such an environment (Wis. Stat. § 111.36(1)). 
 
Section 111.32(13) defines “sexual harassment” as including unwelcome sexual advances, 
requests for sexual favors, physical contact of a sexual nature, or verbal or physical conduct of a 
sexual nature. This includes conduct directed at an individual of the same or opposite gender. 
Specific examples provided include the deliberate, repeated  of unsolicited gestures or 
comments of a sexual nature, the repeated display of offensive sexually graphic materials not 
necessary for business purposes, and any deliberate verbal or physical conduct of a sexual nature 
that is sufficiently severe to interfere substantially with an employee’s work performance or to 
create an intimidating, hostile, or offensive work environment (Wis. Stat. § 111.32(13)). 
 
The elements of a sexual harassment claim under federal law (i.e. Title VII) are also the elements 
of a sexual harassment claim under the Wisconsin Fair Employment Act, Wis. Stat. §§ 
111.32(13) and 111.36(1)(b). Zabkowicz v. West Bend Co., 589 F.Supp. 780, 784 (E.D. Wis. 1984).  

 
3. Pertinent Federal Laws – (Title VII of the Civil Rights Act of 1964). 

 
A sexual harassment claim under Title VII requires that an aggrieved employee show that: (1) 
their work environment was objectively and subjectively offensive, (2) the harassment they 
complained of was based on their gender, (3) the conduct was so severe or pervasive as to alter 
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the conditions of employment and create a hostile or abusive  environment, and (4) 
there is a basis for employer liability. Swyear v. Fare Foods Corp., 911 F.3d 874, 880 (7th Cir. 2018).  
 
Under federal law, sexual harassment amounts to “[u]nwelcome sexual advances, requests for 
sexual favors, and other verbal or physical conduct of a sexual nature constitute sexual 
harassment when (1) submission to such conduct is made either explicitly or implicitly a term or 
condition of an individual’s employment, (2) submission to or rejection of such conduct by an 
individual is used as the basis for employment decisions affecting such individual, or (3) such 
conduct has the purpose or effect of unreasonably interfering with an individual’s work 
performance or creating an intimidating, hostile, or offensive  environment.” 29 C.F.R. § 
1604.119(a).  
 
Verbal comments may amount to sexual harassment when they are “sufficiently offensive and 
frequent,” not “isolated and sporadic.” Park v. Pulsarlube USA, Inc., 209 F. Supp. 3d 1034 (N.D. 
Ill. 2016). Additionally, a hostile work environment can be defined as “[w]hen the workplace is 
permeated with discriminatory intimidation, ridicule, and insult that is sufficiently severe or 
pervasive to alter the conditions of the victim’s employment and create an abusive  
environment.” Barrett, 704 F. Supp. 2d at 754 (quoting Harris v. Forklift Sys., Inc., 510 U.S. 17, 21, 
114 S. Ct. 367, 126 L.Ed.2d 295 (1993)).  

 
To determine whether a sexual harassment claim is legally sufficient, the Equal Employment 
Opportunity Commission reviews the facts as a whole and at the totality of the circumstances by 
considering “the nature of the sexual advances and the context in which the alleged incidents 
occurred.” 29 C.F.R. § 1604.119(b). 
 
Courts have also often noted that in deciding whether a reasonable person would find a 
complainant’s work environment hostile or abusive, one must look at all the circumstances. 
These circumstances may include the frequency of the conduct, its severity, its duration, whether 
it was physically threatening or humiliating, and whether it unreasonably interfered with the 
complainant’s work performance. No single factor is required in order to find a work 
environment hostile or abusive. See Faragher v. City of Boca Raton, 524 U.S. 775, 787-788 (1998); 
Harris v. Forklift Sys., Inc., 510 U.S. 17, 23 (1993); SEVENTH CIRCUIT MODEL CIVIL JURY 
INSTRUCTIONS § 3.04 Committee Comments (2021). 
 
Conduct that amounts only to ordinary socializing in the workplace, such as occasional 
horseplay, sexual flirtation, sporadic or occasional use of abusive language, gender related jokes, 
and occasional teasing, does not constitute an abusive or hostile environment. One should 
consider all the circumstances and the social context in which the conduct occurred. Only 
conduct amounting to a material change in the terms and conditions of employment amounts to 
an abusive or hostile environment. SEVENTH CIRCUIT MODEL CIVIL JURY 
INSTRUCTIONS § 3.04.d. Committee Comments (2021). 








































